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Assessment of Corporation Income Tax
for the Tax Year Ended February 2, 2013

FINAL RULING

The Kentucky Department of Revenue (“the Department”) has issued a corporation
income tax assessment against ||| N N BB 'oc. (“the Taxpayer™) resulting from an
adjustment to the Taxpayer’s consolidated group for the tax year ended February 2, 2013. The
following table provides a breakdown of the amount of tax due, ail assessed penalties, as well as
accrued interest as of the date of this final ruling:
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The taxpayer has filed a mandatory nexus consolidated return that included the

subsidiaries ||| | | | . »c. (E’) and q Inc. D)
For taxable year ended |l 2013, -and-did not have any sales, property, ot

payroll in Kentucky.
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The Taxpayer claims that ||l and -should be included as part of the mandatory
nexus consolidated return because both are legal entities that are registered to do business in
Kentucky. The Taxpayer also claims that based on KRS 141.120(10)(b), since both entities had
numbers in their denominators for property, payroll, and sales, [Jjand [ should be
includible as subsidiaries. The Department disagrees with the Taxpayer's position. KRS
141.200(11) provides that “[a]n affiliated group, whether or not filing a federal consolidated
return, shall file a consolidated return which includes all includible corporations.” Includable
cotporation “means any corporation doing business in the state except ... “[a]ny corporation
that realizes a net operating loss whose Kentucky property, payroll, and sales factors pursuant to
KRS 141.120(8) are de minimis” and “[a]ny corporation for which the sum of the property,
payroll and sales factors described in KRS 141.120(8) is zero.” KRS 141.200(9)(e)(7) and (8).

In Kentucky, the numerator for the payroll factor is determined by the amount “paid or
payable in this state during the tax period by the corporation for compensation.” KRS
141.120(8)(b). In order for compensation to be paid or payable in Kentucky, KRS 141.120(8)(b)
requires that the individual’s service be pesformed eatirely within Kentucky; or if the individual’s
service is performed both within and without Kentucky, the base of operations must be in
Kentucky, the individual must be a resident of Kentucky, the services must be directed and
controlled from Kentucky, or the services in the other states must be incidental. See alio 103
KAR 16:090, Section 2.

During the taxable pe:iod,_and-did not have payroll located in Kentucky.
As such, their Kentucky payroll factors under KRS 141.120(8) are zero.

Also,- and-d.id not have any property in Kentucky during the taxable years
in question. As such, their Kenrucky property factors under KRS 141.120(8) are zero.

Finally, the numerator for the sales factor in Kentucky “is the total sales of the
corporation in this state during the tax perod.” KRS 141.120(8)(c)(1). “Sales, other than sales
of tangible personal property, ate in this state if the income-producing activity is performed in
this state; or the income-producing activity is petformed both in and outside this state and a
greater proportion of the income-producing activity is performed in this state than in any other
state, based on costs of performance.” KRS 141.120(8)(c)(3)-

During the taxable petiod, |JJjijand - did not have any sales in Kentucky. As
such, their Kentucky sales factors are zero.

Interest will accrue on the assessment for the tax year ended 2013, until the tax
is paid. See KRS 141.220; 141.985; 131.183; 103 KAR 15:050 § 4. The Taxpayer is also liable for a
penalty attributable to the failure to pay the tax due for the tax year ended [ 2013- KRS
131.180(2).
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After reviewing the available information, and the applicable statutes, it is the position of

the Department that the outstanding corporation income tax assessment issued to
I oc. for tax year ended _ 2013, is valid.

This letter is the final ruling of the Department of Revenue.

APPEAL

You may appeal this final ruling to the Kentucky Board of Tax Appeals pursuant to the
provisions of KRS 131.110, KRS 131.340-131.365, 103 KAR 1:010 and 802 KAR 1:010. If you
decide to appeal this final ruling, your petition of appeal must be filed at the prncipal office of the
Kentucky Board of Tax Appeals, 128 Brighton Park Boulevard, Frankfort, Kentucky 40601-3714,
within thirty (30) days from the date of this final ruling. The rules of the Kentucky Board of Tax
Appeals, which are set forth in 802 KAR 1:010, require that the petition of appeal must

Be filed in quintuplicate;

Contain a brief statement of the law and facts in issue;

Contain the petitioner's or appellant’s position as to the law and facts; and
Include a copy of this final ruling with each copy of the petition of appeal

RN

The petition of appeal must be in writing and signed by the petitioner or appellant. Filings
by facsimile or other electronic means shall not be accepted.

Proceedings before the Kentucky Board of Tax Appeals are conducted in accordance with
103 KAR 1:010, 802 KAR 1:010 and KRS 131.340-131.365 and KRS Chapter 13B. Formal
hearings are held by the Board concerning the tax appeals before it, with all testimony and
proceedings officially reported. Legal representation of parties to appeals before the Board is
govemed by the following rules set forth in Section 3 of 802 KAR 1:010:

1. An individual may represent himself in any proceedings before the Board where his
individual tax liability is at issue or he may obtain an attorney to represent him in those
proceedings;

2 An individual who is not an attorey may not represent any other individual or legal entity
in any proceedings before the Board;

3. In accordance with Supreme Court Rule 3.020, if the appealing party is a corporation, trust,
estate, partnership, joint venture, LLC, or any other artificial legal entity, the entity must be
represented by an attomey on all matters before the Board, including the filing of the
petition of appeal. If the petition of appeal is filed by a non-attorney representative for the
legal entity, the appeal will be dismissed by the Board; and
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4. An attorney who is not licensed to practice in Kentucky may practice before the Board
only if he complies with Rule 3.030(2) of the Rules of the Kentucky Supreme Court.

You will be notified by the Cletk of the Board of the date and time set for any hearing.

Sincerely,
DEPARTMENT OF REVENUE

Attorney Q

ager
Office of Legal Services for Revenue
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